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STATEMENT OF ISSUES PRESENTED FOR REVIEW 


1. -Whether the court below erred in denying defendant's requested 
insanity instructions for a drug addict in the state of withdrawal. 

This appellant in case No. 22295 appealed an order of the United 
States District Court forthe District of Columbia, which denied 


appellant's release on bail pending trial. The United States Court of ~ 


Appeals for the District of Columbia remanded for written reasons why 


the lower court denied a motion for personal recognizance, and by an 
order issued on December 23, 1968, affirmed the order of the United 
States District Court for the District of Columbia for the reason that no 

_ non-financial conditions of release are available to insure against 
flight. 

The present' appeal was deconsolidated from case Nos. 22,922 and 
23,071 by order of this court on February 5, 1970. Case No. 22922 
appellant Austin C. Eldridge, an accessory after the fact, and case 
No. 23071, appellant Edward Johnson, entered not guilty pleas and 
were found guilty by the same jury verdict of the same offenses as this 
appellant, Clarence Hawkins. 

Appeal case Nos. 22295 and 23071 were consolidated and were 
based upon insufficient evidence and denial of due process because 
of tainted courtroom identification. On April 23, 1970, the United. 
States Court of Appeals for the District of Columbia affirmed their 


convictions, without opinion. ~ 
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REFERENCES TO RULINGS 


This forma pauperis appeal is taken from a bifurcated trial’ 
(Criminal No. 768-68), on the issue of insanity, held in the 
United States District Court on November 20, 1969, before the 
Honorable Gerhard A. Gesell, Judge. The jury found the appellant 
guilty on all four counts on November 21, 1969. The notice of 
appeal was approved on November 26, 1969. On February 5, 1970, 
this Court ordered that this appeal case (No. 23,825) be decon- 
solidated from appeal case Nos. 22,922 and 23,071; on April 23, 
1970, the eerie on the later two cases were affirmed. 

The lower Court's order bifurcating trial on the issue of 
insanity was filed on January 10, 1969. On January 13, 1969, 
Clarence Hawkins, appellant, co-defendant Edward Johnson and Austin 
C. Eldridge, accessory after the fact, were found guilty of all charges 


in the indictment, Criminal No. 768-68. Appellant was found competent 


to stand trial on June 27, 1969, and a jury trial was granted. 


STATEMENT OF THE CASE 


The. United States District Court for the District of Columbia 
on January 10, 1969, ordered the bifurcation of the trial of 
CLARENCE HAWKINS, defendant, on the issue of insanity, in the: event 
the jury returned a guilty verdict on the mentees After a plea of 


not guilty and a jury verdict of guilty, the appellant was convicted 


on November 26, 1969, of the offense of assault with intent to commit 


robbery while armed; assault with intent to kill while armed; assault 
with a dangerous weapon; carrying a dangerous weapon in violation of 
title 22, District of Columbia Code, Sections 501; 502; 3202 and 
3204, as charged in counts 1, 3, 5 and 7- 

Appellant was sentenced to imprisonment for 5 to 15 years for 
assault with intent to committ robbery while armed (count 1),' for 
5 to 15 years for assault with iatent to kill while armed (count 3), 
for 1 to 5 years for assault with a dangerous weapon (count 5), and 
1 year for carrying a dangerous weapon (count 7); said sentences to 
run concurrently with the Court's recommendation for committment to 
an institution where defendant might receive treatment for his 
narcotics addiction. (R. 12-1-69). 

By stipulation, the facts of the crime were as follows: 

“That at about 4:00 p.m. on the date of April 3, 1968, ~ 

Dr. Floyd White, who was proprietor of the Ethical Prescrip- 

tion Pharmacy, Inc., located at 518 Florida Avenue, Northwest, 

in the District, was standing at the rear of his store, while 


his employee, Mrs. Virgie Jackson, was seated at a desk in 
the front. 


“about this time, the appellant, Clarence Hawkins and another 
person, Edward Johnson, entered the premises. Johnson remained in 
front as a look-out; the defendant Hawkins walked towards the rear 
of the store with a gun, a pistol, and made some statements to Dr. 
White such as: ‘Halt’ or ‘hold it’; at the same time pointing the 
gun at Dr. White. 


"At this time, Dr. White stepped behind a partition in the 
rear of the store, picked up his own revolver, at which time 
Hawkins fired a shot at hin, which did not take effect. Dr. 
White returned his fire, fired a shot at Hawkins, which didn't 
take effect. Than.a gun battle*‘occurred in the store. Hawkins 
fired several shots at White and White returned fire towards 
Hawkins, none of the shots taking effect at any time. 


"While this shooting was going on, Johnson left the store, 
as did the employee, Mrs. Jackson. 


"After the shooting ended, Hawkins picked up a stapler, which 
was in the drug store, and threw it at Dr. White, which also 
missed. Then Hawkins turned around, ran to the front of the 
store and jumped through the plate glass window, ran out to the 
street, through an alley, and eventually rejoined Edward Johnson and 
another person, Austin Eldridge, in an automobile. After a lengthy 
chase through the city by police, was apprehended." (TR. p 20-22). 
These stipulated facts were given to the jury of the bifurcated 
trial in lieu of a transcript of the trial on the merits (Tr. p 183). 
The trial on the merits was concluded on January 13, 1969, and all defendants 
were found guilty as charged in the indictment. 
The government had two expert witnesses: Dr. Irving Berman, 2 


psychiatrist with the Legal Psychiatric Service, and Dr. Nicola Kunev 


who was attached to the staff at St. Elizabeth's Hospital. (Tr. pp 5-6). 


The defendant had one expert witness: Dr. Charles Murkofsky, a phychiatrist 


on the staff at St. Elizabeth's Hospital. (Tr. p 10). In addition to the 
defendant's own testimony, Austin Eldridge (a co-defendant in the trial 


on the merits) testified for the defendant. 


Clarence Hawkins, age 31, was born in Halifax, North Carolina, and 
moved to Baltimore when he was about 9 years old. He lived most of his 
life in Baltimore and completed the 6th grade; his last address was 
281 Hearn Court, Baltimore. He started using drugs in 1957 when he 


was 19 years old and became addicted about three years later. His 


addiction has been interrupted by periods of incarceration. 


He was a common laborer, not regularly employed. On April 3, 1968, 
the day of the crime, he was physically ill due to "withdrawal" and he 
had an intense craving for drugs. (Tr. pp 23-25). 

He got sicker and sicker, and vomited two or three times. Heé 
described his craving for drugs as follows: " ... when I went in the 
pharmacy, I just wanted some drugs, you know, just get to the point 
where I just got to have them, you know." (Tr. pp 29, 47). His last 
intake of narcotics was two pills about 8:00 a.m. on the morning of 
the crime. (Tr. p 45). After he was apprehended he was sent to the 
hospital for treatment of his withdrawal symptoms. (Tr. pp 31, 69). 

Defendant's Exhibit No. 1 shows emergency treatment at D.C. General 
Hospital at 10:40 p.m. on April 3, 1968; the physician's impression was 
early withdrawal. (Tr. p 69). 

The co-defendant and accessory after the fact, Austin C. Eldridge, 
drove the appellant from Baltimore to Washington, D.C. about 10:00 a.m. 
on April 3, 1968, and was with appellant in Washington prior to and 
after the crime. He described appellant's illness prior to the crime 
as follows: ; : 


" 


++» he asked me to stop the car, and he got out and 
threw up, and sweating real hard." (Tr. p 82). 


and immediately after the crime, he described appellant's behavoir as 


follows: 
"Q. What was his behavior like? 
A. Hollering and screaming and carrying on. 
What was he saying? 


Hollering, at that time he was hollering, he was 
shot, was sweating, and just screaming. 


Did he appear ill at that time to you? 
Like he was going crazy." (Tr. p 84) 

None of the expert witnesses examined the appellant until 1969, 
.many months after the crime; however, their description of withdrawal 
symptoms are consistent with those of appellant. (Tr. pp 121, 143, 
159, 160, 203). 

Appellant has a long history of heavy drinking and his father also 
has a history of heavy drinking. (Tr. p 200). Starting when he was 19 
years old, appellant used drugs for twelve years. (Tr. p 195). He 
became addicted in 1961 which was followed by 7 years of incarceration. 
(Tr. pp 146, 158). 

Appellant's exhibit No. 2 is a D.C. General Hospital file on 
evaluation in 1961 of Thomas Hawkins who is the same person as appellant 
reveals a background of mental illness: 

"A low grade mental illness a schizoid character. disorder, 

which could become psychotic under the influence of large 

amounts of alcohol." (Tr. p 128). 

All three of the expert witnesses were of the opinion that the 


appellant was taking drugs and was addicted on April 3, 1968, the date 


of the crime. (Tr. pp 118, 158, 197). 


Dr. Nicola Kunev, an expert witness for the government, was firm 


in his opinion that appellant was not mentally ill on the date of the 


crime. (Tr. p 125). 

Dr. Charles Murkofsky, an expert witness for the defendant was 
equally firm that drug addiction is a mental illness by itself; he 
based this not only on his opinion but also on the American Psychiatric 
Association Manual which catisvie a mental illness. (Tr. p 161). In 
response to the court's specific question about the abnormality of 
appellant's mind, Dr. Murkofsky stated: 

"Okay. I feel he has problems with passivity, dependence, 
inability to assume conventional responsibility, and, therefore, 
puts himself in a dependent position over and over again, either in 


an institution or as to drugs. 


"I feel it is that area that he has an abnormality of his 
mind." (Tr. p 169). 


Dr. Irving L. Berman, the other expert witness for the government, 
while not of the opinion that drug addiction alone is a mental illness, 
did find that the appellant was a dependent person with personality 
problems: " ... he struck me as being passive, not being capable of a 
great deal of frustration." (Tr. p 200). 

Even though the foregoing opinion of Dr. Berman as to appellant's 
personality problems tends to confirm the opinion of the defendant's 
expert witness, Dr. Charles Murkofsky, the attitude of the lower court 
to Dr. Murkofsky's opinions were: 


"... it is of absolutely no consequence whether you think 
addiction is or is not a mental illness. *** 


"I don't care what the American Psychiatric people say or the. 
Department of Engineers say or anybody else. That is not the 


question before the jury. It is quite proper for you to say 
what you have said, but you must go further and you must give to 
the jury those reasons which led you to believe it is a mental 
illness and what the facts are that manifested themselves in 

the conduct and diagnosis and investigation of this Defendant; 
because the jury is going to determine whether or not this man 
had a mental illness, and all you are doing is giving, along 
with others, an opinion. ***" (Tr. pp 173-174). 


After the jury was excused for the day, there was a discussion at 


the bench about requested jury instructions that counsel might submit 


the next day. Referring to the probable submission of requested 
instructions for the defendant, the court said: 


"T take it I will probably be refusing those since they are 
to establish your theory as to addiction." 


The defendant excepted to the.court's refusal to give instruction 
No. 1 and the last paragraph of instruction No. 3 to the jury. 
(Tr. p 243). 

Instruction No. 1 was as follows: 


"You are instructed as a matter of law that you may con- 
sider whether the defendant in this case was using drugs 
at the time of the alleged offense and whether he was at 
that time suffering from the symptoms of withdrawal from such 
drugs and, if so, whether at the time of the alleged offense 
the intake and effect of the drugs- and ‘the effects of with- 
drawal from such drugs so substantially affected his control 
processes and so substantially impaired his behavioral control 
so that he could not control his common sense at the time.” 


The last paragraph of instruction No. 3 was as follows: 


"You may consider the fact that extensive and protracted 
addiction may so deteriorate behavioral controls that the 
individual is not criminally responsible for his acts. At 
the same time, you must’ consider that, although a narcotic 
habit is causally connected with the crime, the defense 
back'-of criminaly responsibility is negated if the power of 
self-restraint is not diminished. significantly." 


It is noted that Dr. Nicola Kunev was the first expert witness” 
to testify. He was called out of turn; the instruction of the Washington 
case was not read by the Court. (Tr. p 107). However, the instruction 


was given to the second and third expert witnesses. (Tr. pp 170-173, 193). 


CONSTITUTION AND RULES INVOLVED 
There are no constitutional questions involved. The gist of this 
appeal is the error, if any, of the trial Court's denial, of insanity 


instructions for the jury requested under the Gaskins' case, 133 U.S. 


- App. D.C. 288, 410 F.2d 987, and under the Heard case, U.S. App. 


D.C. » 419 F.2d 682 (1969). 


STATEMENT OF POINTS 


(1) A defendant narcotic addict cannot be denied a requested 
jury instruction when the circumstances of his case bring him within 
the boundaries of the Gaskins Case. 

(2) A defendant narcotic addict is entitled to an appropriate 
instruction to obviate any misunderstanding between a professional, opinion 
on the connection between narcotics addiction and mental illness, and -the 
legal significance thereof. Heard v. U.S., ___—*U.S. App. DCm nnn, 


419 F.2d 682 (1969). 


ARGUMENT 


‘In Gaskins v. U.S., 133 U.S. App. D.C. 288, 410 F.2d 987 (1967), 


this Court has reviewed the law as it applies to the defense of 


insanity in the case of a drug addict. Appellant based his requested 


° 


jury instructions on this case; at page 294, 133 U.S. App- D.C. 288, 
quoted the trial judge's instruction to the jury: 


" % * * consider whether the defendant in this case 
was using drugs at the time of the alleged offense ard, if 
so, whether at the time of the alleged offense, the intake 
and effect of the drug so substantially affected his control 
[sic] processes and so substantially impaired his behavioral 
control so that he could not control his common sense at 
the time." 


The Court then continued: 


" * * * We trust that, with what we have said, it is 
now clear that defense counsel should ask for an instruction 
- on the combinational effect of any narcotic addiction and 
mental deficiency indicated by substantial evidence. Trial 
judges will in the future be well advised to consider such 
instruction in appropriate situations, whether requested or 
not. *** We affirm here because we perceive no prejudice, 
but in another case there quite easily could be. A proper 
determination of criminal responsibility is too trans~ 
cendent a matter to be exposed to that sort of risk." 


“At page 295, Senior Circuit Judge Fahy (concurring in part, dissenting 
in part) in footnote l said: 


"Indeed addiction alone may be severe enough to 
raise the insanity defense to a level proper for jury 
consideration." (Citations omitted.) 


At page 296, he continued: 
“The omission of an instruction that the jury could 


consider narcotic addiction in combination with other 
evidence, of mental disease, on the issue of criminal 


responsibility, leaves imprisonment effective whereas if the 
instruction were given, hospitalization might have resulted. 
We cannot be certain of course; but the jury needed the 

_ guidance to which the accused, the jury and the community 

. were entitled. 


"Tr is true the instruction offered by defense counsel 
was not in acceptable terms. But it did point up, as had 
the evidence, the relation of the admitted addiction to the 
defense of insanity. indeed, the trial court did not entirely 
neglect the problem created. by the use of drugs; for it 
instructed the jury it could be considered by the jury in 
combination with the other evidence of mental disease, in. 
deciding the issue of criminal responsibility. : 


"The otherwise generally high quality of the instructions 
does not cure the matter, as it seems to me, nor does the, 
persuasiveness of the Court's opinion in demonstrating the 
possibility that the jury bridged the gap on the basis of ithe 
general language the Court quotes; for this language did not 
call the jury's attention to the very thing that was critical 
under the law, the relationship of the accused's addiction to 
his insanity defense.~" 


—_— Ee 


An instruction requested by defense counsel, while not accurately 
at the subject, did suggest it: 


The theory of the defense is that at the time of the crimes in 
question, the defendant was suffering from an abnormal condition 
of the mind called a schizoid personality disorder, and that this 
mental abnormality was associated with another abnormal condition 
of both mind and body, namely narcotic addiction. 


This requested instruction continued, 


You are further instructed that in considering to what extent 
defendant's narcotic addiction was a mental abnormality, you may 
consider the causes of his addiction; whether his addiction was 
the voluntary act of a mentally. normal person or whether it was 
the act of a person suffering from underlying abnormality. 


This was followed by a citation of Heard. [Heard v. U.S. 121 U.S. App. 
D.C. 37, 348 F.2d 43.) 


There is substantial evidence in this record to demonstrate that 
the appellant was a drug addict and was using drugs at the time of 
the crime; he was suffering from withdrawal symptoms, and that he had 
a history of abnormal personality problems, including excessive dependence 


and passivity. The denial of requested insanity instructions patterned 


after those of the Gaskins case was highly prejudicial to the appellant 


and requires reversal. 

In the Heard v. U.S., ___—siU.'S. App. D.C. ___,  419 F.2d 682 
(1969), which was the second appeal from Heard v. U.S., 121 U.S. App. Doc. 
37, 348 F.2d 43 (1964), the Court points out the difficulty which "may 
have resulted from an unfortunate misunderstanding of the law relating 
to narcotics addiction and criminal responsibility. At the remand hearing 
the trial counsel testified that he had sought assistance from several 
psychiatrists who had studied the relationship between narcotics 
addiction and mental illness in connection with an earlier case. 
According to counsel, the psychiatrists "did not want to have anything to 
do with the Court" because they believed the Court had rejected their 
professional opinion on the connection between narcotics addiction and 
mental illness. 

"This Court has never held that evidence of narcotics addiction 
is irrelevant to the proof of mental illness. If addiction is a 
symptom of an underlying mental illness, or if the addiction process 
itself involves ‘any abnormal condition of the mind which substantially 
affects mental or emotional processes and substantially impairs 
behavior controls,’ * * * then evidence of addiction is clearly probative 


on the issue of insanity. No psychiatrist who sees a relationship 


between addiction and illness should feel constrained by any decision 
of this Court or any other Court to pervert his professional opinion 
or to withhold it on the assumption that it is unwelcome to the Court 


or barred by some principle of law. The Court and -counsel, can provide 


° appropriate instructions to the jury to obviate misunderstanding of 


the legal significance of his testimony. Counsel in this case may have 
been handicapped in the effort to prepare his defense by the erroneous 

assumption of others that testimony relating «= addiction to illness is 
barred by law. * * * " 

Dr. Murkofsky, expert witness for appellant, was of the strong 
belief that drug addiction is a-mental illness by itself. (Tr. p 161) 
Under the guidance of the Heard case the appellant was entitled ‘to an 
appropriate instruction to obviate misunderstanding of the legal 
significance of his testimony. Contrary to this, the remarks of the 
Court (Tr. pp 173-4) were highly prejudicial to the defendant. The 
Court's statement: " * * * it is of absolutely no consequence whether 
you think addiction is or is not mental illness, * * *" flies in the 
face of the holding in the Heard case and of itself is grounds for 
reversal. | 

CONCLUSION 
For the above stated reasons, appellant urges this judgment 
be reversed and remanded for a new trial, or for such relief as to the 


Court seems just and proper. 
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